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atm 
lp 12 , 
| 
Mr. Coffey? : 
MR. COFFEY: Your Honor, General Counsel takes 
, the position that -- our position in the matter of 
Mr. Walker is stated in the back pay specification, 
and as to the assertion by coumsel for the Respondents 
that there was an offer of reinstatement to Mr. 


Walker during 1973, we maintain that if an offer 


was made, it was not an unconditional offer, and unless 


resoondent is prepared to adduce evidence at this 


time, we move that the back pay specification be 


adopted in its entirety. 


having been called as a witness, and having been first 


12 | 
However, if Respondent adduces evidence that 
: i3 | 
indicates a prima ficia case has been made by him that 
14 | : 
1 Mr. Walker was offered reinstatement we will adduce 
15 | 
evidence in rebuttal to that at that time. 
16 | 
! Therefore, General Counsel rests. 
17 | 
| JUDGE SILBERMAN: Very well. 
18 | 
You may proceed. 
- 19 | 
| MR. GABA: I would like to have Mr. Walker 
20 | 
take the stand. 
2) 
l JUDGE SILBERMAN: Very well. 
. "i Mr. Walker, face me and raise your right hannd. 
23 | 
| Whereupon, 
: 24 | 
| THOMAS WALKER 


| CSA Reporting 


as. 


duly sworn by the Judge, was examined and testified 
as follows: 

JUDGE SILBERMAN: Please be seated. 

What is your name? 

THE WITNESS: Thomas Walker. 

JUDGE SILBERMAN: Where do you live? 

THE WITNESS: 299 West 153rd Street, Manhattan. 

JUDGE SILBERMAN: Manhattan, New York? 

THE WITNESS: Yes. 

JUDGE SILBERMAN: Are you the Thomas Walker 
who was involved in the proceeding against Kenston 
Trucking Company Cases 29-CA-3184 and 29-RC-2888? 

THE WITNESS: I am, sir. 

JUDGE SILBERMAN: You may examine him. 

MR. GABA: Your Honor, you prefer if I stand? 


JUDGE SILBERMAN: Whichever suits you. 


-.°*¥CT EXAMINATION 


(By Mr. Gaba) Mr. Walker, are you married? 

Yes. 

Do you have a family? 

Yes. 
Q How many in your family? 
A Well, there's just three kids right now, my wife 
and I. 


Q You wife and -- your wife died, did you say? 


CSA Reporting 


No. 

it's just three kids now. 

My wife and I and my other two daughters, they 
moved out. 
Q In the spring and summer of 1973, how many 
people were living with you? 


A wt fae 


Q Yes. 

A There was Roslyn, Harriet, Alveria, Arthur, and 
Bobby. 

Q Pive children and you and your wife? 

A My wife wasn't with me right then. 

Q So there were six people living together? 

A Yes. 


Q Do you remenber offhand where you were working 


around this time two years ago, June, July, August? 
A an ° 73? 
Q "73. 

Yes. 

Where were you working? 


I was working with Anchor Motor Freight. 


What type of work were you doing for Anchor? 


A I was a truck driver, driving cars. 
Q Is that one of those tractor trailer type 


of trucks? 
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Yes. 

You have several cars on it? 

Well, they have six and seven cars. 

liow long had you been working -- withdrawn. 

When did you start working for Anchor? 

In September of 1972. 

72. 

That was several months after you left Mr. 
Luhrs’ company? 
A Yes. 
Q Do you know how much you were earning per hour 
or per week in 1973 for Anchor? 

MR. COFFEY: Objection. 

These figures are available if you want. 

JUDGE SILBERMAN: Overruled. 

“hat were you being paid by Anchor Motor 
Preight? 

THE WITNESS: We were paid by the trip. 

JUDGE SILBERMAN: On what basis? 

THE WITNESS: Depended on where you had to go. 

JUDGE SILBERMAN: You want further explanation? 
Q (By Mr. Gaba) Well, were you making trips more 
or less to the same areas every week? 
A No, sir. 


Q Did your pay vary a lot every week? 


CSA _ Reporting 


“in 
16 


& I would say I was averaging, I'd say about 3 -- 


about three hundred or better I was averaging. 


Q Gross or net? 


What I mean is before decuctions three hundred 


or after deductions? 


6 A Net, I'd say. 

' | Q You were netting three hundred a week? 

s | A Yes. 

: | Q And was that true in or about June of 1973? 
10 | 


i You were working for Anchor in June of '73? 
| 


| A Yes. 
: * Q And making around three hindred dollars a week 
: 13 net? 
14 A Yes. 
15 | Q Now, did there come a time in or about June of 
- ‘73 where you had a telephone conversation with Mr. 
" Lhurs? 
“ ae. Yes. 
| Q Do you remember around when that was or where 
20 you were when you spoke to him? 
| A He called me at my homes. 
: 22 | It was -- 
23 Q All right. 
. 24 That was in around June, was it? 


Yes. 
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And what did he Say to you? 
Well, he asked me how I was doing. 
I told him all right. 


He asked me if I could come down and have a 


little talk with him, see if we couldn't straighten 


things out. 


A 


Q 


So you did that? 

I told him, yes. 

And you did go to his warehouse? 

The next day, yes. 

That was the warehouse. 

There were no offices. 

Was that the old place before he moved? 
That was at 800 Third Avenue. 

800 Thir? Avenue? 

Yes. 


Is that the same location that you worked from 


when you were working for him? 


A 


Q 


Yes. 


By the way, -- 


JUDGE SILBERMAN: May I suggest we identify who 


vhrs is for the -- for this record? 


MR. GABA: Mr. Luhrs, Your Honor -~ 
JUDGE SILBERMAN: His fnll name. 


MR. GABA: John Luhrs ig the President of Kenston 
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Trucking Company, Inc. and the President of Kenston 
Warehousing. 
These are two of the named Respondents. 
JUDGE SIBLERMAN: And Mr. Walker, yau understood 
that Mr. Luhrs was your boss when you worked for Kenston? 
THE WITNESS: Yes. 
JUDGE SILBERMAN: Right. 
Q (By Mr. Gaba) Was Mr. Luhrs the one who hired 
you initially when you worked for Kenston? 
A Yes. 
Q So you know him? 
Yes. 
He is not a strancer to you? 
What was your last rate of pay when you 
were working for Kenston before you left? 
A $185. 
@) $185 a week? 
A Yes. 
Q That was before deductions, right? 
A Yes. 


Q So that working for Anchor, you were making 


at least -- well, more than $100 a week more than that, 


right? 
A Yes. 


Q Now, how long had you been working for Anchor? 
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When I was discharged? 

When did you begin to work at Anchor? 
I went there in Septerher. 

I asked you that, I am sorry. 
September 1972? 


A Yes. 


Q So you had been working ther. for a few months 


by the time Mr. Luhrs spoke to you? 
Yes. 
Now, you went down to the warehouse as he had 
you, right? 
Right. 
What day was that? 
Was it during the week? 
It was on a Sunday. 
On a Sunday? 
It was on a Sunday. 
The date, I am not certain of what the date was. 


It was Sunday when I went down there. 


And did you go into the warehouse? 
Yes. 

And did you meet with Mr. Luhrs? 
Yes. 

Where did you meet with him? 

In the office there. 
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| 
| (UNDERLININGS ARE NOT PART OF STENOGRAPHIC TRANSCRIPT) 
| 


Q Was anybody else present besides you and 


i 
| 
{ 
i 


Mr. Luhrs? 
A No, sir. 
I went there he was the onm'v one there. 
Q And did he ask you again what vou were doing 
and where you were working? 
A Well, he knew where I was working amd everything. 
He didn't ask me that then. 
Did he esk you how much you were making? 
No, sir. 
Lot at that time, he did not. 
Q At anytime during that conversation cu his visit 
to the warehouse, did you show Mr. Luhrs one of your 
pay stubs? 
A Yes. 


Q You remember that? 


A Yes. 


Lie imemenad 


Q Anc how did that come about that you showed 
him the pay stub? 
A Because of the he offered me 


Q Well, didn't he ask you if you wanted to come 
back to work for Kenston? 

A Yes. 

Q Didn't he tell you that the Laber Board said 


that he was suppose to ask you to come back to work? 
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No, sir. Ee did not say that. 


What did he say? 


Well, he told me that the Labor Board was -- 
Sans © ce SNES AS Ee EE DR DNC AN IRON 0s nen an mR 


was giving him a hard time, and he asked me if I 


wanted to come back to work. 
ene eectenen ieee CHER RE PERRIN STO ONSET TIS 


9) What did you say to him? 


A Well, at the time I told him no. 
a 


MR. GPA: IT have no further questions, at this 


CROSS EXAMINATION 
(By Mr. Coffey) Okay. 
Mr. Walker, you gay you went to see Mr. Luhrs 
et his -- 
A Office. 
Qo ~- at this office. 
Can you tell us the entire conversation as far 
as you remember it that took place between you and 
Mr. Luhrs when you went to his office, commiting knowing, 
as far as you can recall? 
A I went in, I sat down, there was some money laying 
on the desk there, some hun:‘red dollar bills it was. 
Seo I sat down. 
And he asked me te come heck to -- asked me if 
I wanted to come back to work, he was going to give 


me a thousand do) lars. 
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And X could have my job back. 


to 


There was no mention about no back pay or nothing 
. like that, but just take the thousand dollars and sign 
the papers that I will be willing to forget about 
what happenec, you know, between Labor Board and every- 
thing, just forget it, I could have my job back with 
\ the thousand dollars. 


I told him -- 


ei Q You say he wanted you to sign some papers? 
‘i A Yes. 
1] 
Q What kind of papers? 
“ | A Just saying that I would not press no charges 
wae or nothing against the union, you know. 
. Q Against what? 
” A Against the union or the Labor Board. 
‘ Q ageteet Shee ce ih then ac whet? 
r A In other words, I would not press no charges 
" against nobdoy. 
. I just be willing to forget the whole thing. 
i Q All right. 
” A And I could have a thousand dollars to go along 
. ' : with it. 
" | That's when mention about my pay come up. 
. 7 I told him, I says I started work this week, 
25 


I says I work Thursday, Friday, Saturday and Sunday, 
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and I made little over $700. 


I said that's close to your thousand dollars 


so why should a thousand dollars excite me now and 
you owe me more than that. 
That's when this mention of my pay come up. 


Q And what did he say to you, if anything, at 


that time? 


A Well, he says, well, evidentialy you are just 


wasting my time, there's nothing we have further 


to discuss. 
ean eel 


I told him no, I quess it ign't. 
rR 


Then I left there. 


Q Now, was the offer of the thousand dollars 


and the job and you signing the papers, was that 
part of -- 

MR. GABA: I am going to object to that. 

JUDGE SILBERMAN: I sustain it. 

Mr. “alker, if you will pardon us for being 
repetitious, I would like you to repeat your testimony, 
but I am going to ask you a question, I want you 
to answer it in the way I ask it. 

And this is the question. 

On this particular Sunday, it was in June 
of 1973, correct? 


THE WITNESS: Yes. 
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JUDGE SILBERMAN: Do you remember which date? 

I show you a 1973 calendar. 

Do you think by referring to the calendar 
you can recall what specific day you met with Mr. 
Luhrs? 

(Handing document to witness.) 

THE WITNESS: Precise date -- it was around the 
i7th -- I think it was the l0th or 17th. 

JUDGE SILBERMAN: You think it was either June 
10th or June 1l7t:? 

THE WITNESS: Yes. 

JUDGE SILBERMAN: Very well. 

Do you recall what time of day it was that 
you met with him? 

THE WITNESS: It was a little after 1l. 

JUDGE SILBERMAN: In the morning? 

THE WITNESS: Yes. 

JUDGE SILBERMAN: Now, this is my question: 

Start from the very beginning, as best you can 
now remember -- we understand you are talking about 


an event that happened more than two years ago and 


you are not going to remember everything precisely. 


I want you to try to think back to that occasion 
anc tell us everything that happened, and everything 


that was said as best that you can now remember, and 


CSA Keporting 


in the order that it happened? 

THE WITNESS: Well, when I first went there, 
I rang the bell, he come and open the door. 

I went in. 

We spoke to each other, and greeted each other, 
and then we had some coffee. 

“ao gat down. 

We drank coffee. 

We was talking. 

And then -- 

JUDGE SILBERMAN: Do you remember the things 
you were talking about before you got down to business? 

THE WITNESS: dust merely talking about how he 
was doing, you know, iike that, passing time. 

And then that's when -~ 

JUDGE SILBERMAN: Go ahead. 

Just tell us what you remember? 

THE WITNESS: He told me, he says see that 
sts i a 

I said yes. 

He says, well, if you want you can take up a 


thousand dollars. 


He says all you have to do is agree that you will 


forget everything that happened, you know, concerning 


this here trouble,to sign the papers saying you are 
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willing to forget it, and I would be given my job 


back. 


That's when I told him, I says, well, I says 


s.nd dollars looks good, I say, but I am not 


money hungry right now. 


I say lask week I only worked four days last 


week and I made over $700 in them four days. 


I says so why should I -- should a thousand 


uCilars excite me and I got a thousand dollars right 


now you might as well say. 


So then he says, well, talking to yor is no 


good, we can't reach no decision, you are just wasting 


my time. 


I guess I an. 


You are wasting mine too. So then I got up 
i and I left. 
| JUDGE SILBERMAN: When did you show Mr. Luhrs 


vour pay stub? 


19 | 
! THE WITNESS: While I was in the office there. 
20 | : 
TUDGE SILBERMAN: At w!.at point in the conversation 
| Ree OI OIA tn tee Ct A ALLELE NE 
a 
| did you show _him your pay stub? 
a2 | THE WITNESS: After this money was mentioned? 
Py geet SNOT SIRI tnt eat A OLA ET ARE Nett oR NRO MCR 
23 | JUDGE SILBERMAN: What did you do? 
. 24 | 


THE WITNESS: I showed him what I had made, 


and he told me he says well you are making this kind 
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24 


25 


ey 


27 
of money, I might as well come up there and work 


up there myself. 

JUDGE SILBERMAN: What did you say? 

THE WITNESS: I told him well, they are hiring. 

That's what I said to him. 

JUDGE SILBERMAN: You gentlemen want to ask any 
further questions? Mr. Coffey? 
Q (By Mr. Coffey) Did any -- withdrawn. 

At anytime while you were in Mr. Luhrs office 
did ir. Luhrs ever tell you you could have your job 
back irrespective of whether you signed papers or 
took the thousand dollars or was it all a package 
deal? 

MR. GABA: I object to the form of the question. 

JUDGE SILBERMAN: I sustain. 

MR. GABA: The suggestion the answer -- 
A In other words, the only way I would have 
received the money, have my job back, was by accepting 
his offer. 

If i didn't accept the offer, I would not have 
my job back. 

JUDGE SILBERMAN: What did he say that leads you 
to that conclusion? 

THE WITNESS: Because when I refused the offer, 


he says, well, we can’t come to no kind of decision. 


CSA Reporting 


28 
JUDGE SILBERMAN: As to what, as to the thousand 
dollars? 
TRE WITNESS: Well, he was referring to the 
job too because he did not tell me I could come ack 
to work for him unless I ac-epted that offer. 
In other words, without the offer, he was not 


going to give me no job and he didn't make it clear 


at no time he was going to give me the job without 


accepting the -- no offer. 

JUDGE SILBERMAN: What offer? 

THE WITNESS: Of the money. 

JUDGE SILBERMAN: Por what? 

THE WITNESS: To forget everything that had 
transpired, in other words. 

vUDG". STLOERMAN: You have any further 
questions? 

MR. COFFEY: No, Your Honor. 

MR. GABA: May I see the statement that Mr. 
Walker made? 

MR. COFFEY: He gave two on this particular 
subject a shorter one ~— 

MR. GABA: May I have a moment to look at 
them? 

JUDGE SILBERMAN: Off the record. 


(Discussion off the record.) 
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JUDGE SILBERMAN: On the record. 

REDIRECT EXAMINATION 
Q (By Mr. Gaba) Mr. Walker, after you had this 
meeting with Mr. Luhrs in June of 1973, did you report 
that information to Mr. Coffey or somebody else at the 
Labor Board? 
A Yes. 
Q You called them up and told them or was it 


Mr. Coffey that got in touch with you? 


A Well, he got in touch with me, and I was suppose 


<-o come in, because he was going to go over the case. 
And then I told him about the meeting that 
I had. 
Q So you spoke to Mr. Coffey about what you just 
testified to, right? 
A Yes. 
Q And while you were talking to him he was asking 
you questions and writing things down? 
A He told me to explain it to him just how it 
happened. 
I explained it to hin. 
Q And he wrote some things down on a paper? 
A Wrote as I was explaining to him. 
Q And what did you do with the paper, did he 


show it to you? 
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Well, I had to initial the paper. 
And what else? 
I signed it. 
Q Did you read it carefully? 
A Yes, I read what I had said. 
9 Well, I mean, this was written in Mr. Coffey's 
handwriting? 
A Yes. 
Q It wasn't typed -- typewritten or anything? 
No. 
Did you read this over carefully and -- 
Yes, I did. 
And you signed it? 
Yes. 
Q Did you tell Mr. Coffey that there was a pile 
of hundred dollar bills? 
A Yes. 
Q What do you mean by a pile? 
A Well, money was laying on the desk, hundred 
dollar bills. 
They wasn't up tight, you know what I mean , 
in other words, they were scattered. 


I could see them. 


Did you count them? 


No. I did not count then. 


CSA Reporting 


Q Did Mr. Luhrs tell you how much money was in 
that pile? 
A He told me there was a thousand dollars there 
I could have. 
Q Now, you knew at the time that you went to see 
him that the Labor Board had decided the case in 
your favor about your being fired? 

You knew that, right? 
A Say that again? 
Q At the time you went to see Mr. Luhrs in the 
warehouse in June of 1973, you knew that the Labor 
Boar* had decided the case in your favor, that you 
had been improperly fired? 
A Yes. 
Q You knew that? 
A Yes. 
Q And you also -~ knew also, did you not, that 
the NLRB or the Labor Board was going to try an get 
some back pay money for you? 
A Yes. 
Q You knew that? 


A Yes. 


Q And when you went to see Mr. Luhrs you had a 
figure in your mind, didn't you, of what you thought 


he owed you at that time? 
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Yes. 


! Because I told him it would come to more than 


that. 


MR. COFFEY: Objection. 


oe JUDGE SILBERMAN: Overruled. 
x . Q (By Mr. Gaba) And at the time you went to see 
‘ | Mr. Luhrs in June of 1973 you were working? 
‘ i. 3 Yes, I was working. 
: Q And Mr. Luhrs, after conversation with you, 
"| knew that you were making more than $185 a week, right? 
4 A Yes. 
; 12 | 
| Q He knew that you were making substantially 
¢ y i more than $185 a week? 
7 A cue thing I would say -- 
_ Q Just answer my question, he knew that? 
| You told him, right? 
| 
A Right. 
18 | 
ao Q Now, can you therefore think of any reason 
| why he would offer you a thousand dollars not tc 
come back to work? 
= MR. COFFEY: Objection. 
‘ e JUDGE SILBERMAN: I don’t understand your question. 
23 


I suggest you rephrase it. 


(By Mr. Gaba) You discussed or at least you said 


«€ 
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i 
| 33 
; | in your testimony just recently that Mr. Luhrs 
eo | wanted you to forget about everything “hat had 

: ; : happened, right? 
; ae Yes. 

7 ¢ And he wanted you to forget about the back pay, 
: correct? 
, A Yes. 
77 Q And he was going to give you a thousand dollars 
cash? 
ss . A Yes. 
' Q Now, if you had accepted the thousand dollars, 

: + . right, and if you had said to Mr. Luhrs, okay, I 

" - eg | will forget about the back pay, you wouldn't have gone 

” | back to work there any way, right? 
a MR. COFFEY: Objection. 
5 | JUDGE SILBERMAN: Off the record. 
, | (Discussion off the record.) 
" JUDGE SILBERMAN: On the record. 
ad | S shel) suetiin She objection to the pending 
” | tuestion. 
* | MR. GABA: May I just ask that the question 

: 22 be read back so I can -~- 
23 | JUDGE S{LBERMAN: Surely. 

. 24 {Record read.) 
25 


Q (By Mr. Gaba) Mr. Walker, the discussion about 
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the thousand dollars that you had with Mr. Luhrs, 
that took place right at the tail end of the 


conversation, isn't that correct, just before you left? 


A Just before I left? 

G Yes. 

A Yes. 

Q And before you had gotten up to leave, which 


I assume you did get up to leave at some point, didn't 
Mx. Luhrs ask you, I am not saying these are the exact 
words, but didn't he ask -- didn't he say to you you 
can come back here and have your old job back? 


At some point in the conversation didn't he 


say that? 
A No, sir. 
Q And at some point in that conversation didn't 


you say to him in words or substance, why should 

I come back and work for you, I am making much more 

in my other job than I ever made here? 
MR. COFFEY: Asked and answered, Your Honor. 
JUDGE SILBERMAN: Overruled. 
Answer the question. 

A Is that suprose to be a yes or no or can I -- 
JUDGE SILBERMAN: Please read the question. 
(Record read.) 


JUDGE SILBERMAN: If you can answer the -- it yes or 
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no, if you can't tell us and I will listen to your 


answer. 
Well, at the time I said why should I come back 


ww 


A 
to work because I was not offered my old job back 


at the time, so that's why I said why should I come 


back to work under that conditions, less than what 


! Y should have. 


JUDGE SILBERMAN: Explain that, come back to 
i work for less than you should have? 
TSE WITNESS: Yes. 


| JUDGE SILBERMAN: Is that what you said to Mr. 


Luhrs? 


THE WITWESS: Yes. 
JUDGE SILBERMAN: And explain to us what you 
| meant when you said to Mr. Luhrs why could I come 


back to work at less than I should have? 


THE WITNESS: Because ~~ 


JUDGE SILBERMAN : What did that mean? 


What does it mean? 
THE WITNESS: It meant that the Labor Board had 


21 
i told me what he owed me and it was more than the -- than 


what the thousand dollars was. 


That's what I mean by less. 
ig 24 

JUDGE SILRERMAN: What about your weekly salary? 
"HE WITNESS: Well, we didn't discuss no weekly 
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salary at the time. 

No salary was discussed through the entire 
discussion we had, no salary was discussed. 
Q (By Mr. Gaba) Mr. Walker, from your answer 
I gather that you were aware or you had discussed 
with somebody at the Labor Board that one of the 
things they wanted Mr. Luhrs to do was to offer you 
your job back, isn't that correct? 

That was part of the case? 

Yes. 


That you had to get your job back if you wanted 


Yes. 

And did Mr. Coffey or anybody else up here 
at the Labor Board tell you that Mr. Luhrs would 
“av Lo offer you the same salary that you were 
making when you left? 

They didn't say he'd have to pay you more, 
did they? 


A No, sir, they did not. 


Q So you know that all he had to do Was pay 


INNA emmy SEL. IN HR NEB A 


you $185 a week? 
eee MT 
A les. 
gee 
Q And you also knew or at least it seems from 
your prior testimony you knew that the National 


Labor Relations Board told you how much he owed, right? 
CSA deporting 


A Yes. 
Q And you knew the NLRB was representing you in 
this case? 


A Yes. 


Q And you knew, didn't you, that you couldn't 
ceaneiieheertnar re care nTtT caesarean ttn ener tla oceatnestenemesreeemeaaitemeniemeeimmmnenenn cneeneememmmeaniiemmmnnn 


settle this case without their okay? 
MR. COFFEY: Objection, Your Honor. 


JUDGE SILBERMAN: Overruled. 

Did you know that? 

THE WITNESS: That I could settle it without 
them? 

JUDGE SILBERMAN: That you could settle a case 
without the approval of the National Labore Relations 
Board? 

THE WITNESS: I did not know. 

JUDGE SILBERMAN: All right. 

(By Mr. Gaba) You say you didn't know that. 

Now, you mentioned that Mr. Luhrs said 
he had wanted you to sign some papers. 

Did he give you anything to read, any papers 
to read? 

A No, he did not hand me the papers, no. 
Q Isn't it a fact that he didn't even have any 
papers prepared on his desk, typewritten papers? 


A That I do not honestly know what type of papers 
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he had on his desk. 
Q But he didn't offer to show you any papers 
for you to sign? 
A No. 

MR. COFFEY: Would Your Honor make judicial 
notice -- 

JUDGE SILBERMAN: Let counsel finish. 

You will have your turn at examining. 
Q (By Mr. Gaba) Mr. Walker, did there come a 
time when you left the employ of Anchor? 
A Yes. 
& When was that? 


A I left them in -- the decision came up in 


January ‘74. 


Q January of '74? 
Yes. 
Now, during the hear of 1974 who else did you 
for? 


MR. COFFEY: Objection, Your Honor. 


Outside the scope of redirect. 


JUDGE SILBERMAN: Overruled. 


Answer the question. 
In '74? 
Yes. 


‘74 I worked for no one in '74. 
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In tne prior case Mr. Luhre asked Mr. Walker 
and other people to sign a document withdrawing from 
the union and that document was not typed. 

I'd like to -- you to take notice of that. 

MR. GABA: I certainly object to that as having 
no bearing on the issue here. 

JUDGE SILBERMAN: To the extent that I think the 


findings of Judge Seff is relevant to this case. 


DIRECT EXAMINATION 


(By Mr. Gaba) Mr. Luhrs, you are an officer -— 


| 
I will take notice of them. 
| 


JUDGE SILBERMAN: First state your name and address? 
THE WITNESS: Jokn Luhrs, 2223 East 19th Street, 
Brooklyn, New York. 
Q Mr. Luhrs, are you the president and sole stockholde 
of Kenston Trucking Company, Inc.? 
A Yes, I an. 
Q And of Kenston Warehousing Corporation? 
A Yes, I am. 
) Did there come a time in or about June of 1973 


where you spoke to Mr. Walker on the telephone? 


A Yea, there was. 
Q And you -- and would you state what -- when 
that conversation took place and what you said to 


Mr. Walker and what he said to you? 
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A I don't remember exactly when it took place, 
but it was around that period of time. 

And the reason for the phone conversation was 
to arrange a meeting with -- where we could sit dow 
and talk over our differences. 

Q And you did speak to him on the phone? 

A Yes, that's right. 

eg What did you say to him and what did he say 
to you? 

A Well, I asked him how he was, and if he could 
come down and talk to me. 

And he said yer. he would. 

Q In the course of that conversation, did you at any- 
time ask him where he was working? 

No, I did not. 


Did you know where he was working at that time? - 


Yes. a 


A 
Q 
A 
Q How did you learn that? 
A From some of the other employees that I have. 
a) Did you agree to meet -- I should say did Mr. 
Walker agree to meet with you? 
A Yes, he did. 
Was a time and date set? 


Q 
A Yes, it was for Sunday of that week. 
.} 


And did Mr.Walker come to your office at that 


tine? 
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Yes, he did. 
Q And what took place at your office? 
A Well, I invited him in, and we sat down, and we -- 
for about the first half hour just discussed what 
each other had been doing, he asked me how things 
were going with the business and I asked him what 
he had been doing with his job and so forth. 
8 And in the course of that preliminary conversation 
did he tell you how much money he was making? 
A I don't know if it was in that course of the 
conversation, no. 
.*) Well, sometime during the course of the entire 
conversation you got around to the subject matter that 
you had invited him down to discuss, isn't that correct? 


A Right. 


Q What was ~- well, how did that conversation go, 
and as far as you can just state what you said to 
him, and what he said to you? 
A All right. 

Well, after we had gotten friendly part of the 
conversation over with, I asked him if he was willing 


to come back to work for me, and he said -- and he 


asked me at what rate of pay would he -- would he be 
coming back at. 
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And I told him that it would be at the rate of 
pay that he was making when he left. 

At that time he laughed at me and showed me 
his pay check of what he was making or what he had 
made for the previous week. 
G What pened after that? 
A Well, we had some discussion about it. 

I told him that I thought it was very good, 
I think I even told him he'd be foolish to leave it, 
that he was making that kind of money, that he should 
stay there. 
Q In the best that you can recall what was the 
language that you used in terms of asking Mr. Walker 
if he wanted to come back and work with you? 
A It’s a couple of years ago. 

I really can't remember exactly. 

But I did ask hir, you know, if he was satisfied 
where he was or if he wanted to come back to work, 
so forth. 
Q So there's no question in your mind that you 
did offer him a job to come back to work? 
A No, there is not. 
Q There is no question in your mind? 
A No. 
Q 


And there's no question in your mind that he 
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turned you down? 

A No. 

Q Now, you have heard Mr. Walker testify, and 
you heard him make reference to a sum of money that 
he said was laying on your desk, and sowe other 
discussions concerning back pay. 

Now, I don't want to lead you in anyway, I 
will just ask you, was there some discussion that 
concerned back pay? 

A Yes, there was. When -- 

Q When did this take place during the course of 
the conversation, and what was said? 

A Well, it was in the latter part of the conver- 
sation, when he was getting ready to leave, I asked 
him if he didn't want to come back to work, could 
we discuss some kind of settlement about back pay 
to end the proceedings with the NLRB. 

Q What did he say? 

A He said that -- you know, what kind of offer 


or, you know, somehow we got talking about what 


would he want and what I would be willing to give. 


Q Well, did you make him an offer or did he ask 
for money? 
I mean, how did that work? 


He didn't ask for money. But he did ask me, 
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you know, what I tought or what I would be willing 
to settle for or something like that. 
Q Did you give him a figure? 
A Yes. 

That's when the thousand dollar figure came up. 
Q What did he say in response to that? 
A He said that a thousand dollars wasn't enough, 
and that he had worked all of his life and he didn't 
have anything to show for it, and that this was the 
first opportunity that he ever saw to make a bundle, 
and he was going to ride it until the end, to get 
his bundle. 
Q Did you at anytime offer him any cash money? 
A No, sir. 


Did you have any cash lying on your desk? 


Q 
A No, I did not. 
Q 


Did you have any conversation with Mr. Walker 


about him signing any documents? 


A I don't remember. 

I might have said that if he accepted the thousand 
dcllars, that he would have to sign something saying 
that it was agreeable, that it had nothing to do with 
offering him a job back or, you know, when -- ane thing 


had nothing to do with the other, but I would need 


some kind of proof of payment to him so that I could 
show the Board that he accepted. 
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Q Now, at the time that you had this conversation 
with Walker, you were represented by counsel, isn't 
that correct? 

A Yes, I was. 


Q And as a matter of fact you were represented 


by me? 

A That's right. 

Q Isn't Lhat true? 

A Yes. 

Q And isn't i’ also a fact that I advised you that 
it was part of your responsibility, at least part 

ef the corporation's responsibility to offer certain 
employees their jobs hack? 

A I was well aware of the rules and regulations, 
yes. 

Q And you were aware, were you not, that the offer 
had to be unconditional? 

A Yes. 

Q At anytime during the conversation with Mr. Walker 
on this Sunday in your office did you tell him that 


he could have his job back only if he took the 


, thousand doliars? 


A No, I did not. 
Q Did you tell him: that he could. have his job 


back only if he signed certain papers for you? 
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Ho, I did not. 

And isn't it a fact -- withdrawn. 

Now, at the time you offered Mr. Walker -- 
actually offered him his job, you knew that he was 
making more money than you had been paying hin, 
isn't that so? 

A Yes, it was. 

Q Now, if Walker had agreed to come back to 
for you you would have had to lay off -~omebody 
isn't that correct? 

A Yes, I would have. 

I didn't have any openings at the time so I would 
have to let somebody go. 

Q And you were prepared to do that? 
A Yes, I was. 

MR. GAA: I have no further questions at ¢ 
time. 

MR. COFFEY: I'd like a couple of minutes, 
Tour Honor? 

JUDGE SILBERMAN: ‘Take a five minute recess. 

(Recess taken.) 

JUDGE SILBERMAN: On the record. 

The hearing will come to order. 

MR. COFFEY: General Counsel rests. 

JUDGE SILBERMAN: You have no questions to 


ask the witness? 
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SUPPLEMENTAL DECISION 


HERBERT SILBERMAN, Administrative Law Judge: This 
proceeding to determine the amounts of backpay due to seven 
employees under the terms of the Decision and Order of the 
National Labor Relations Board, reported at 205 NLRB 1050 
(1973),1/ was initiated by service on the parties of a back- 
pay specification, dated June 11, 1975, prepared by the 
National Director for Region 29. 2/ 


1/ The Respondent in the cited case is Kenston Trucking 
Company, Inc. On March 11, 1975, a stipulation was en- 
tered into by Kenston Trucking Company, Inc., Kenston 
Warehousing Corp., and Rhein Express, Inc., which pro- 
vides that for the purpose of the instant proceeding, 
Rhein Express, Inc. and Kenston Warehousing Corp. 


= 
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Pursuant to notice, a hearing was held in Brooklyn, 
New York, on August 4, 1975. At the hearing, the parties 
entered into an agreement providing for the settlement of 
the amounts of backpay due to Richard Parker, John Barr, 
Frank Stewart, Salvatore DeChristiani, Joseph Barrier, and 
George Hill. I have been advised by the Compliance Officer 
for Region 29 that Respondents have made all the payments 
required to be made pursuant to the terms of the settlement. 
An issue remains as to the amount of backpay due to Thomas 
Walker. Upon consideration of the pleadings, the arguments 
made on the record in the case, the brief filed by General 
Counsel, the entire record in this case, and from my obser- 
vation of the witnesses, I find as follows: 


Amount in Dispute 


According to the specification, the backpay period 
commenced during the week ending May 12, 1972, and terminated 
on February 21, 1975, when Thomas Walker sustained a back 
injury and no longer was capable of performing the type of 
work he had performed when in Respondents' employ. 


The parties agree that in accordance with the backpay 
specification there is owed to Thomas Walker the sums of $481, 
$85, and $1,532 for the period beginning with the week ending 
May 12, 1972, and ending at the end of the third quarter in 
the year 1972. Thus, the parties are in agreement that a total 
of $2,098, plus interest, is due to Thomas Walker for that 
period of time. 


No backpay is claimed to be due to Thomas Walker for 
the fourth quarter of 1972 and for the entire year of 1973 
because during that period Walker's actual quarterly earnings 
exceeded the amounts he would have earned had he been employed 
by Respondents. 


"constitute an integrated enterprise and are the successors 
in interest to Kenston Trucking Company, Inc., the Respond- 
ent in these proceedings." 


2/ The specification was amended during the backpay hearing. 
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In dispute is whether Walker is entitled to receive 
backpay from the Respondents for each of the quarters in 
1974 and for the first quarter in 1975 through February 21, 
1975. The amounts set forth in the backpay specification as 
being due to Thomas Walker for those five quarters are not in 
dispute. Respondents' claim, however, is that in June 1973 
Thomas Walker was offered unconditional reinstatement to his 
former job and refused to accept such reinstatement, and for 
that reason Walker is not entitled to backpay thereafter. 


The Evidence 


When Thomas Walker was discharged by Respondents, he 
was employed as a truckdriver at a gross weekly salary, before 
all deductions, of $185. In September 1972, Walker obtained a 
permanent position with Anchor Motor Freight as a truckdriver. 
Walker was discharged by Anchor Motor Freight approximately 16 
wonths later, in January 1974, because he had been involved in 
a vo.icular accident. While Walker worked for Anchor Motor 
Freight he earned approximately $300 per week net, after all 
deductions, or about twice the amount he earned when he had 
been employed by Respondents. 


Walker met with Respondents' president, John Luhrs, at 
the latter's request, ona Sunday, either June 10 or June lL], 
1973, at Respondents' premises. (The Decision of Administrative 
Law Judge Bernard J. Seff in the instant case issued on April 
27, 1973. Exceptions to the Decision were filed by Respondents, 
and the Board's Decision issued on August 27, 1973) During this 
meeting Luhrs offered to reinstate Walker to his former posi- 
tion. The only question is whether, as testified to by Luhrs, 
the offer was unconditional or, as testified to by Walker, the 
offer was conditioned upon Walker settling his backpay claim 
against Respondents for the sum of $1,000. Walker testified 
that previous to the meeting he had been advised by a representa- 
tive of the Board that Respondents owed him more than $1,000 
ac backpay. 


In substance, Walker testified that after an exchange of 
pleasantries Luhrs pointed to a pile of $100 bills laying on 
his desk and said to him that he could take tp to: $1,000. 

Luhrs further said that for the $1,000 Walker would have to 
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"forget everything that happened. . . concerning this here 
trouble, to sign the papers saying you are willing to forget 
it" and he would be given his job back. Walker replied that 
although $1,000 looked good, he was not money hungry because 
during the previous week, when he had worked only 4 days, he 
had made more than $700. Walker showed Luhrs his pay stub. 
Walker then said that $1,000 didn't excite him and Respondents 
owed him more than that amount. According to Walker, Luhrs 
responded, "“(T)alking to you is no good, we can't reach no 
decision, you are just wasting my time." Walker replied that 
Luhrs also was wasting his (Walker's) time and left. 


John Luhrs testified that in their conversation he 
asked Walker if Walker was willing to return to work. 3/ 
Walker asked at what rate of pay and Luhrs replied it would 
be at the same rate of pay he had been earning when he last 
worked for the Company. Walker laughed at the offer and 
showed Luhrs his paycheck for the previous week. According 
to Luhrs, he made an unequivocal offer of reinstatement to 
Walker and Walker clearly turned down the offer. Before 
Walker left, Luhrs asked whether they could discuss a settle- 
ment with respect to the backpay so as to conclude the NLRB 
proceedings. Walker asked Luhrs what his offer was and Luhrs 
suggested the figure of $1,000. Walker replied that $1,000 
was not enought, that he had worked all his life and did not 
have anything to show for it, that this was the first oppor- 
tunity he had to make a bundle, and that he was going to ride 
it until the end to get his bundle. Luhrs denied that he had 
any cash lying on his desk. Luhrs further testified that be- 
fore he spoke with Walker he had consulted counsel and counsel 
had advised him with respect to the Company's obligations in 
the matter and that an offer of reinstatement had to be uncon- 
ditional. Luhrs was not cross-examined by General Counsel or 
by the Union's representative. 


3/ I disagree with General Counsel's contention that Luhrs 
did not offer reinstatement to Walker but merely was in- 
quiring what Walker would do should such an offer be 
made. 
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Both Walker and Luhrs testified at the instant hearing 
about a conversation that had taken place 2 years earlier. 
Further, both Walker and Luhrs understood at the time they 
“testified that critical to the decision in this case is whether 
the admitted offer of reinstatement was made with or without any 
condition attached. It is not surprising, in the circumstances, 
that the recollections of the parties concerning their conversa- 
tion favor their respective positions. Luhrs testified only 
briefly. No attempt was made to impeach his testimony by cross- 
examination. Luhrs' testimony was short, straightforward, and 
unimpeached. It appears from his testimony that after Administra- 
tive Law Judge Seff issued his Decision, Luhrs sought to settle 
Respondents obligations insofar as they involved Walker. Luhrs 
was advised that in order to do so he had to make an unconditional 
offer of reinstatement to Walker. When he learned that Walker was 
earning about twice as much with Anchor Motor Freight as he had 
been earning when employed by Respondents, the logic of the situa- 
tion would have impelled Luhrs to offer to unconditionally reinstate 
Walker because Luhrs could anticipate that such offer would be re- 
jected. Walker was examined at the hearing more extensively than 
was Luhrs. Although Walker did not impress me as being an untruth- 
witness, I cbtained the impression that Walker is not unsophisticated 
and, as to be expected, is anxious to prevail in this proceeding. 
He understood no less than Luhrs what he had to testify to in order 
to prevail. I must make my decision as to where the truth lies 
based upon the impression the witnesses made upon me, the relevant 
proceedings in the matter, including the Decision and Order of the 
Board (205 NLRB 1050) and the inherent probabilities of the situa- 
tion. It is my opinion, and I find, that in June 1973 Respondents 
made to Walker an unconditional offer of reinstatement to his 
former position, which Walker rejected, and therefore Respondents' 
backpay obligations to Walker terminated as of that date. 


Conclusions 
I find that the backpay period in this proceeding terminat=:d 
in June 1973. Accordingly, I find that there is due to Thomas Welker 
as backpay the sum of $2,098, together with interest thereon. I 
direct that the Respondents make payment of such sum to Thomas 
Walker. 


Dated at Washington, D.C. s/ Herbert Silberman 
Administrative Law Judge 
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LOCAL 808, INTERNATIONAL BROTHERHOOD 
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AND HELPERS OF AMERICA 


SUPPLEMENTAL DECISION AND ORDER 


On October 3, 1975, Administrative Law Judge Herbert 
Silberman issued the attached Supplemental Decision in this 
proceeding. Thereafter, the General Counsel filed exceptions 
and a supporting brief, and Respondent filed a brief in answer 
to the General Counsel's exceptions. 


Pursuant to the provisions of Section 3(b) of the 
National Labor Relations Act, as amended, the National Labor 
Relations Board has delegated its authority in this proceed- 
ing to a three-member panel. 


The Board has considered the record and the attached 
Decision in light of the exceptions and briefs'and has decided 
to affirm the rulings, findings, conclusions, and recommenda- 
tion of the Administrative Law Judge, to the extent consistent 
herewith. 


The General Counsel excepts to the Administrative Law 
Judge's finding that the backpay period for Thomas Walker 
terminated in June 1973. We find merit to this exception. 


According to the General Counsel, Walker's backpay 
period ran between May 12, 1972 and February 21, 1975. No 
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backpay, however, is claimed for the fourth quarter of 
1972 and for all of 1973 because during this period 
Walker's quarterly earnings exceeded what his earnings 

~ would have been had he continued in Respondent's employ. 


Respondents 1/ argued at the hearing that Re- 
spondent's president, Luhrs, made Walker a valid offer of 
reinstatement sometime during June 1973 2/ and for that 
reason, Walker's backpay period should have terminated as 
of that date. 


At the hearing, Walker and Luhrs gave conflicting 
accounts of the conversation during which, Respondent con- 
tends, the alleged unconditional offer was made. At the 
time this conversation occurred, Walker was employed by 
Anchor Motor Freight The Administrative Law Judge credited 
Luhrs' testimony and concluded that an unconditional offer 
of reinstatement had been made to Walker during this conver- 
sation. We do not agree that Luhrs' testimony supports this 
conclusion. 


The record indicates that the alleged unconditional 
offer was phrased as a question. When asked what the lan- 
guage of the alleged offer had been, Luhrs answered, ". .. 

I did ask, you know, if he was satisfied where he was or if 

he wanted to come back to work, so forth." This testimony 
indicates that Luhrs was asking Walker what his job preferences 
were, and, as such, appears to be directed at determining 
Walker's interest in or availability for a job with Respondent. 
For this reason, we do not find Luhrs' question could have 


1/ The decision regarding the unfair labor practice involving 
Walker is reported at 205 NLRB 1050 (1973). The Respondent 
in that case is Kenston Trucking Company, Inc. On March 11, 
1975, a stipulation was entered into by Kenston Trucking 
Company, Inc., Kenston Warehousing Corp. and Rhein Express, 
Inc., which provides that for the purpose of the instant 
proceeding Rhein Express, Inc. and Kenston Warehousing Corp. 
“constitute an integrated enterprise and are the successors 
in interest to Kenston Trucking Company, Inc. the Respondent 
in these proceedings." 

The Administrative Law Judge found this conversation occurred 
on either June 10 or June 17, 1973. 
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been interpreted as a categorical invitation to return to 
work. 3/ Since a dischargee is not required to make a 
choice of employment before receiving an unconditional offer 
of reinstatement, 4/ Walker had no obligation to make a 
decision about returning to work during his conversation 
with Luhrs. We, therefore, find Respondent's backpay obli- 
gation to Walker was not terminated in June 1973. Since Re- 
spondent did not contend that Walker's backpay period should 
have terminated for any other reason before February 21, 
1975, we further find that the backpay period did notter- 
minate until this latter date. 


Accordingly, as the backpay specification indicates that Re- 
spondent's backpay obligation ie $12,544, plus interest at 
the rate of 6 percent per annum, we shall order that Respond- 
ent reimburse Walker for that amount. 


ORDER 


Pursuant to Section 10(c) of the National Labor 
Relations Act, as amended, the National Labor Relations Board 
hereby orders that the Respondents, Kenston Trucking Company, 
Inc., Kenston Warehousing Corp. and Rhein Express, Inc., 
Brooklyn, New York, their officers, ascents, successors, and 
assigns, shall: 


3/ Seé Leeding Sales Co., Inc., 155 NLRB 755, 756 (1965). We 
do not find that Walker's inquiry about what Luhrs would 
pay meant that Walker interpreted Luhrs' question as an 
offer of reinstatement to his former job. For this reason, 
and because of the way the question was phrased, this case 
is distinguishable from Moro Motors, Ltd., 216 NLRB No. 29 
(1975). There, the Board found that the employer's remark 
amounted to an unconditional offer of reinstatement for the 
specific job formaily held by the discriminatee, even though 
phrased as a question. The Board decided the employer's 
question was specific enough to have been construed as an 
offer of reinstatement and found that the discriminatee had 
actually interpreted the question as such. Member Fanning 
adheres to his Moro dissent. 


4/ Leeding Sales Co., supra. 


ii, 
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1. Pay to the discriminatee, Thomas Walker, as net back- 
pay the amount of $12,544. 


2. In addition to the above amount, pay interest at the 
rate of 6 percent per annum computed on the basis of each 
quarterly amount of net backpay due, less any tax withhold- 
ing required by law. 


Dated, Washington, D.C. March 30, 1976 
s/ John H. Fanning, Member 
s/ John A. Penello, Member 
NATIONAL LABOR RELATIONS BOARD 
MEMBER JENKINS, dissenting in part: 


I disagree with the finding of my colleagues that Re- 
spondent did not make a valid offer of reinstatement to Walker 
in June 1973. As between the conflicting accounts of the 
meeting between Walker and Respondent's president, Luhrs, the 
Administrative Law Judge credited Luhrs' testimony. The record 
discloses no basis for reversing that credibility resolution. 
Luhrs' testimony showed that Luhrs asked Walker "if he was 
willing to come back to work for me", that Walker asked what 
the rate of pay would be, that Luhrs answered, "it would be 
at the rate of pay that he was making when he left", and that 
Walker then laughed and showed Luhrs his previous week's pay 
stub indicating he was getting much more than Respondent had 
paid, and that, after some discussion, Luhrs told Walker he 
would be foolish to leave a job that paid so well. 


While the language is not as precise as lawyers might employ, 
it seems plain to me that these facts constitute a proper offer 
to reinstate Walker, which terminated Respondent's backpay 
liability. The fact that questions instead of declarative 
sentences were used hardly precludes the mak_ng of an offer, 
any more than threats lose their character hecause couched 
as questions. 


Dated, Washington, D.C. s/ Howard Jenkins, Jr., Member 
March 30, 1976 NATIONAL LABOR RELATIONS BOARD 
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and says that deponent is not a party to the action, is 
over 18 years of age and resides at Merrick, New York. 
That on the 9th day of July, 1976, deponent served two 
copies of the within Petitioner's Brief and one copy of 
the Appendix upon ELLIOTT MOORE, Deputy Associate General 
Counsel, at the Office of the General Counsel, National 
Labor Relations Board, Washington, D. C. 20570, attorney 
for the respondent, that being the address designed by 
said attorney for that purpose, by depositing true copies 


of same enclosed in a postpaid properly addressed wrapper, 


in a post office at Main Street, Mineola, New York. 
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